IN THE UNI TED STATES DI STRI CT COURT
FOR THE M DDLE DI STRI CT OF PENNSYLVANI A

GOULD, | NC.
ClVIL ACTI ON NO 3:91-Cv-1714
Pl ai ntiff,

VS.
(JUDGE CONABOY)

A&M BATTERY & Tl RE SERVI CE

et al.,

Def endant s.

VEMORANDUM AND ORDER

I

This matter has a long history in this Court and evol ves from
| ead contam nation in the area of the Marjol Battery Conpany,
resulting fromthe crushing and recycling of batteries at its fornmer
site in the Borough of Throop, Pennsylvani a.

This action was brought to require contribution from
Al exandria Scrap Corporation, Lake Erie Recycling Conpany, R &R
Sal vage Conpany and Anmerican Scrap Co. which sold batteries to
Mar j ol .

The remai ning Defendants in this action were contributors of
batteries to the site who appealed this Court’s original decision.

The present matter is brought to the Court’s attention by way
of a summary judgnment notion filed on July 11, 2001 on behal f of the
three remaining battery suppliers who claimthat they are entitled to
judgnment as a matter of |aw under the SREA. (Doc. 2065).
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By way of background, in Decenber 1991, Gould initiated this
civil action seeking cost recovery from approximately 240 potentially
responsi bl e parties, pursuant to § 107(A)(4)(B) of CERCLA or
alternatively, contribution pursuant to CERCLA § 113.

This Court held a Bench Trial on the issue of allocating
response costs anong those Defendants held liable to Gould for
contribution. W held in our Septenber 14, 1997 Menorandum and O der
that “Gould shoul d bear 75% of the cleanup costs and that the

Def endants shoul d bear the remaining 25%.." See Gould v. A& M

Battery, et al., 987 F.Supp. 353 (MD. Pa. 1997). This Court then

apportioned the Defendants’ 25% share according to the anount of
wast e each contributed to the Marjol site.

Subsequent to that decision, Gould settled with a |arge
nunber of the Defendants, with the exception of four appellants.
Those four parties filed an appeal to the United States Court of
Appeals for the Third Grcuit Court. After the appeal had been
filed, Congress passed and the President signed the Superfund
Recycling Equity Act (“SREA’). In short, on Novenber 29, 1999,
President Cinton signed into | aw the new Superfund Recycling Equity
Act, 8127(a)(1l), which effectively anended t he Conprehensive
Envi ronnment al Response, Conpensation and Liability Act (“CERCLA’), 42
US. C 8 9601 et seq. The anended provision provided that an entity
whi ch “arranged for recycling of recyclable material shall not be

| iable” for cleanup at a recycler’s site. 1d. at 8127(b). The four




appel | ants argued to the Appellate Court that the SREA shiel ded them
fromliability for contribution to Goul d.

The Appellate Court held that Congress intended the SREA to
apply retroactively to judicial actions initiated by private parties
prior to Novenber 29, 1999, if they were still pending on that date.
They further held that Gould s contribution clains against the naned
appel l ants nmet those criteria.

The Court went on to hold that the SREA applied to Gould’s
clains. The Court further held that this Court’s Order of Septenber
4, 1997 granting summary judgnment to Gould on the issue of
contribution liability and allocating liability was vacated. The
Appel  ate Court then renmanded the case to this Court to determ ne
whet her the appellants have satisfied the SREA s requirenents for

exenption fromliability. See Gould Inc. v. A& MBattery & Tire

Service, 232 F.3d 162.

After the matter was remanded, we directed the parties to
brief the issues that remai ned before this Court. The parties
entered into certain agreenents concerning the status of each party.
I ndeed, Plaintiff Gould settled with one of the four appellants,
| eaving three remaining in this action.' The parties also entered
into agreenments and sti pul ati ons which narrowed the issue even

further before this Court.

Al exandria Scrap Corporation, Lake Erie Recycling Conpany and
R & R Sal vage Conpany




The issue submtted to this Court is whether the remaining
Def endants are exenpt fromcontribution liability under the SREA, and
whet her they neet the criteria set forth in the SREA. The Plaintiff
argued that the remaini ng Def endants are not exenpt from contribution
liability under the SREA because they do not neet the criteria set
forth in the SREA. One section of the SREA that is brought into
question by this action is 8 127(f)(1)(A(iii). Section
127(f) (1) (A (iii), as applied to this case, essentially states that
parties would not be exenpt under the SREA if they knew or reasonably
shoul d have known that the battery crushing operation, where they
forwarded their batteries, was not being operated in conformty with
the environnental laws in existence at the tinme the batteries were
shi pped.

The renmai ning three Defendants continue to argue that they
are exenpt parties under the SREA, because they did not have
knowl edge of certain conduct of the operators of the battery crushing
busi ness at the Marjol battery site.

We determined in our Order of Cctober 31, 2001, that because
operative facts were in dispute based on the record it was necessary
to schedul e a hearing® and take testinony from appropri ate witnesses

to resolve these matters. (Doc. 2080).

Rul e 43. Taking of Testinony.

(e) Evidence on Mdtions. Wen a notion is based on facts not
appearing of record the court may...direct that the matter be heard
wholly or partly on oral testinony or deposition.
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At the Novenber 15, 2001 hearing held on this matter both
parties presented w tnesses, read deposition testinony into the
record and presented argunent.

[

There are several distinct standards that we nmust keep in
m nd when di sposing of this notion and this case. W w | address
themin detail below. The npost obvious standard we will apply is
that of summary judgnent. The second is the standard set forth in
CERCLA § 127(f)(1)(A)(iii) directing us about the Objectively
Reasonabl e Basis to Believe standard regardi ng the know edge of
contributors. Finally, underlying these standards we nust bear in
m nd that the burden of proof is on the Plaintiff to show that it has
a viable claimto take to trial

The burden of proof essentially is the obligation of a party
to establish by evidence a requisite degree of belief concerning a
fact in the mnd of the trier of fact or the court. Burden of proof
is a termwhich describes two different concepts; first, the “burden
of persuasion”, which under traditional view never shifts from one
party to the other at any stage of the proceeding, and second, the
“burden of going forward with the evidence”, which may shift back and

forth between the parties as the trial progresses. Anbrose v.

Wheat | ey, 321 F. Supp. 1220, 1222. |In this case, both concepts of
burden of proof are present.
W note initially that a notion for summary judgnent can be a

very powerful motion. It is a legal nethod of totally resolving a
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case without a trial based on a review of pleadings and subm ssi ons
of the parties. Ganting sunmary judgnent is appropriate in cases
where there are no significant facts in dispute. But, because of the
finality of granting a summary judgnent notion, we nust carefully
exam ne the case and supporting docunents along with the subm ssions
fromthe Plaintiff who hopes to keep his case alive. Rule 56 is a
mechani sm for “asses[ing] the proof in order to see whether there is
a genuine need for trial.” Fed.RCv.P. 56(e) advisory conmittee’s
notes (anmended 1963). While summary judgnent i s sonewhat
controversial and can be seen as upsetting the precarious bal ance
bet ween expedi ency and the preservation of our Seventh Amendnent?®
rights we are vigilant and careful not to use it to preclude a
parties’ right to trial, rather as a vehicle to sinply to nove their
case nore quickly through an increasingly | ess efficient judicial
system*

We foll ow consi derabl e gui dance i n determ ning whet her
summary judgnent should be granted. Summary judgnent is proper ‘if
t he pl eadi ngs, depositions, answers to interrogatories, and

adm ssions on file, together with the affidavits, if any, show that

SAmendment VII. In Suits at common | aw, where the value in
controversy shall exceed twenty dollars, the rights of trial by
jury shall be preserved, and no fact tried by a jury shall be
ot herwi se re-exanmned in any Court of the United States, than
according to the rules of the conmmon | aw.

“For nore on this topic, see A call for introspection Sunmary
Judgnent: Use or Abuse, by Alan B. Epstein.
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there is no genuine issue as to any material fact and that the noving

party is entitled to judgnment as a nmatter of law.” See Knabe v.

Boury, 114 F.3d 407, 410 n.4 (3d Cr. 1997)(citing Fed. R Cv.P.

56(c)). "[T]his standard provides that the nmere existence of sone

al l eged factual dispute between the parties will not defeat an
ot herwi se properly supported notion for summary judgnent; the
requirenent is that there be no genuine issue of material fact.”

Anderson v. Liberty Lobby, Inc., 477 U S. 242, 247-8, 106 S.Ct. 2505

(1986) (enphasis in original). See also Osatti v. New Jersey State

Police, 71 F.3d 480 (3d Cr. 1995).

These rules nmake it clear then, that in order for a noving party
to prevail on a notion for summary judgnent, the party nust show two
things: (a) that there is no genuine issue as to any material fact,
and (b) that the party is entitled to judgnent as a natter of |aw
Fed. R Cv.P. 56(c). This instructs us that a fact is "material" if
proof of its existence or nonexi stence would effect the outcone of
the lawsuit under the |aw applicable to the case. Anderson, 477 U.S.

at 248; Levendos v. Stern Entertainnment Inc., 860 F.2d 1227, 1233 (3d

Cir. 1988). W are further instructed that an issue of material fact
is "genuine"” if the evidence is such that a reasonable jury m ght
return a verdict for the non-noving party. Anderson, 477 U S. at 257;

Hankins v. Tenple University, 829 F.2d 437, 440 (3d Cr. 1987);

Equi mark Commercial Finance Co. v. C 1.T. Financial Services Corp.

812 F.2d 141, 144 (3d GCr. 1987); Matsushita Elec. Indus. Co. v.

Zenith Radio Corp., rev'd 475 U S. 574 (1986).
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Under this reginen that we follow, the Court is required to view
the evidence in the light nost favorable to the non-noving party.
Consistent with this principle, the non-novant’s evidence nust be
accepted as true and all reasonabl e inferences nust be drawn in the

non-novant’s favor. J.F. Feeser, Inc. v. Serv-A-Portion, Inc., 909

F.2d 1524, 1531 (3d G r. 1990). However, the non-noving party may
not rest on the bare allegations contained in his or her pleadings.
Once the noving party has satisfied its burden of identifying

evi dence whi ch denonstrates an absence of a genuine issue of materi al

fact, see Childers v. Joseph, 842 F.2d 689, 694 (3d Cir. 1988), the

nonnovi ng party is required by Federal Rule of Civil Procedure 56(e)°®
to go beyond the pleadings by way of affidavits, depositions, answers
to interrogatories or the like in order to denonstrate specific
material facts which give rise to a genuine issue. Celotex

Corporation v. Catrett, 477 U. S. 317, 324, 106 S.Ct. 2548 (1986).

When Rule 56(e) shifts the burden of proof to the non-noving party,
that party nust produce evidence to show the existence of every

el enent essential to its case which it bears the burden of proving at

> In relevant part, Rule 56(e) states:

When a notion for summary judgnent is nmade and supported as
provided in this rule, an adverse party may not rest upon the nere
al | egations or denials of the adverse party’s pl eading, but the
adverse party’s response, by affidavits or as otherw se provided in
this rule, nust set forth specific facts showing that there is a
genui ne issue for trial. |If the adverse party does not so respond,
summary judgnent, if appropriate, shall be entered against the
adverse party.




trial. Equimark Commercial Finance Co. v. C. I.T. Financial Services

Corp., 812 F.2d 141, 144 (3d Cir. 1987).
In 1986, the Supreme Court handed down a trio of opinions that
significantly altered the playing field relating to the disposition

of summary judgnment notions in our federal courts. Celotex Corp. v.

Catrett, 477 U.S. 317 (1986), Anderson v. Liberty Lobby, Inc., 477

U S 242 (1986) and Matsushita Elec. Indus. Co. v. Zenith Radio Corp.,

revd 475 U. S. 574 (1986). Those cases encouraged greater use and
acceptance of summary judgnment notions and decreased the noving
party’ s burden on issues where the opposing party bears the burden of
proof. The jurisprudence of this significant “trilogy” made it
possi bl e for defendants to challenge the factual sufficiency of
plaintiff’s clains without any affirmati ve evidence of their own.

Cel otex, 477 U.S. at 323.

In Celotex, the Court held that the noving party can discharge
his initial burden sinply by show ng that the non-noving party has
not produced any evidence in support of an el enent on which the
novant will bear the burden of proof at trial. Once the novant shows
that no evidence has been produced, the burden then shifts to the
non- novi ng party to produce evi dence suggesting he will be able to
carry his burden at trial. 1d. at 323-24. Wil e adnoni shing that

“Rul e 56 must be construed with due regard...to have...clainms and

defenses tried at jury,” it also noted that courts shoul d not
hesitate to grant summary judgnment in appropriate circunstances. [d.
at 327.




In Matsushita, the Court reversed the decision of the Third

Circuit and held that the existence of conpeting inferences will not
preclude the grant of a summary judgnent notion. Under the standard

established in Matsushita, if a party noving for summary judgnent can

show that the inference supporting its position is the only
“reasonabl e” inference, then summary judgnent is proper. 1d. 475
U S. at 588.

Thirdly, in Anderson v. Liberty Lobby, Inc., the Court held that

to determine if the opponent’s evidence is sufficiently probative,
the trial judge must consider the nature of the actual quantum and
quality of proof necessary to support liability. 1d. 477 U S at

254. Therefore, the higher the proof at trial, the nore probative
evi dence necessary to defeat a summary judgnent notion. (See al so

Osatti v. New Jersey State Police, 71 F.3d 3, 480 (3d Cir. 1995).).

Finally, it has been held that the plaintiff/non-noving party,
nmust do nore than sinply show that there is sone neta-physical doubt
as to those material facts; they nust conme forward with “specific

facts showing that there is a genuine issue for trial.” Mtsushita

Elec. Indus. Co., Ltd. v. Zenith Radio Corp., 475 U.S. 574 (1996).

The Third Circuit Court of Appeals has also determ ned that “a
plaintiff nust point to concrete evidence in the record that supports
each and every essential elenent of his case to survive sunmmary

judgnent.” Orsatti v. New Jersey State Police, 71 F.3d 3, 484).

Thus, when evidentiary facts are in dispute, when the

credibility of witnesses may be in issue, when conflicting evidence
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nmust be weighed, a full trial is usually necessary. Such disputes
are not appropriately resolved on the basis of affidavits al one.

W tnesses should be heard and observed, on direct and cross-

exam nation. But when the question for decision concerns draw ng

i nferences from undi sputed evidence, or interpreting and eval uating
evidence to derive |legal conclusions, a trial may not add to the
Court’s ability to decide.

In this case, the existing record was chock full of deposition
testinmony, prior trial testinony and hundreds of pages of argunent
submtted by both parties. 1In spite of this volum nous record, we
note the evidence of record was created prior to the change in
CERCLA, and because of the nature of this case and the change in the
law, we were faced with a situation where hearing w tnesses and
testinmony in order to develop the record further was needed.
Therefore, alimted evidentiary hearing was held for this purpose
pursuant to Fed.R G v.P. 43(e).

Regardi ng the SREA, the burden of proof is on the “persons who
arranged for the recycling of spend | ead-acid batteries” to prove (1)
the recyclable material nmet a conmercial specification grade, CERLA 8
127(c)(1); (2) a market existed for the recyclable material, CERCLA §
127(c)(2); (3) a substantial portion of the recyclable naterial was
made avail able for use as feedstock for the manufacture of new
sal eabl e product, CERCLA 8§ 127(c)(3); (4) the recyclable materi al
coul d have been a replacenent or substitute for a virgin raw

material, CERCLA 8 127(c)(4); (5) the person arranging for the
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recycling “did not recover the val uabl e conponents of such
batteries,” CERCLA 8§ 127 (e)(1); and (6) the person was in conpliance
wi th applicabl e Federal environnmental regulations regarding the
storage, transport, nanagenent, or other activities associated with
the recycling of spent |ead-acid batteries, CERCLA § 127(e)(2)(A).
Goul d has stipulated that the Defendants have nmet each of these tests
whi ch were established to identify protected bona fide recycling
transactions. Because of Gould s stipulation, the burden of proof
has shifted fromthe Defendants to Gould to prove the existence of
several “Exclusions” set forth in CERCLA § 127(f)(1) and di scussed
infra.
Y
DI SCUSSI ON

Qur research determned there are few cases that have addressed
this aspect of the SREA.® It appears at first glance that the SREA
provi des a bl anket exenption of liability to recyclers supplying
batteries to breaking facilities. Further reading of the amendnent

shows the analysis is nore conplicated.

®'n their brief, Defendants cite to U.S. v. Muntain Metal Co.,
et al., 137 F.Supp.2d 1267 (N.D. Ala. 2001)(In that case the court
determ ned that the actions of a battery recycler who did business
with a buyer after obtaining actual know edge of potential problens
at the buyer’s site during the 1990s did not give rise to an
obj ectively reasonabl e basis on the part of the scrap recycler to
bel i eve that the buyer’s site was not in conpliance with the
environnmental |aws thereby inplicating an exclusion). (Doc. 2079).
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The SREA contains a narrow test to determne if a party is
exenpt or not. The SREA established a four-part test to identify
SREA- protected bona fide recycling transactions. See 42 U.S.C. §
9627(e) (1), incorporating § 9627(c)(1)-(4)." One of the
stipul ations made by Gould was that the Defendants have net each part
of the four-part test under the SREA. (Doc. 2081). In addition, the
SREA requires that the recycling defendant establish that the person
arranging for recycling “did not recover the val uabl e conponents of
such batteries,” CERCLA 8§ 127(e)(1); and the person was in conpliance
wi th applicable Federal environnmental regulations regarding the
storage, transport, managenent, or other activities associated with
the recycling of spent |ead-acid batteries, CERCLA § 127(e)(2)(A).
The Plaintiff stipulated to these requirenents, as well. (Doc.

2081). Sone recycling contributors are not protected by the Act
because the Act includes certain exclusions. The Act also places the
burden of proof on the party claimng a contribution is excluded from
cover age.

The remaining i ssue before us, which is the subject of the
Def endant’ s notion for summary judgnent, is whether one or nore of

the exclusions fromthe SREA' s protection of recyclers apply to the

"The four bona fide recycling factors are: (1) the recyclable
material met a comrercial specification grade, CERCLA 8 127(c)(1);
(2) a market existed for the recyclable nmaterial, CERCLA §
127(c)(3); (3) a substantial portion of the recyclable naterial was
made avail abl e for use as feedstock for the manufacture of a new
sal eabl e product, CERCLA 8 127(c)(3); and (4) the recyclable
mat eri al could have been a replacenent or substitute for a virgin
raw material, CERCLA 8§ 127(c)(4).
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Def endants. |If we find one or nore exclusions apply then we can
i npose liability on the Defendant(s) notw thstanding their
transactions neet the bona fide recycling test established by
Congress in the SREA
Thus, once a recycler defendant has established it is covered by

the bona fide recycling criteria, the burden of proof shifts to the
site operator (plaintiff) to prove the existence of several
“Exclusions” set forth in CERCLA 8§ 127(f)(1). Here, because the bona
fide recycling criteria have been stipulated, Gould the Plaintiff,
has the burden of proving Defendants are excluded from coverage under
the Act. The five exclusions are:

(1) the recycling defendant had an objectively

reasonabl e basis to believe that the batteries would

not be recycled, CERCLA, 8 127(f)(1) (A (i);

(2) the recycling defendant had an objectively

reasonabl e basis to believe that the recycl able

mat eri al woul d be burned as fuel, or for energy

recovery or incineration, CERCLA § 127(f) (1) (A (ii);

(3) the recycling defendant had reason to believe

t hat hazardous substances had been added to the

recycl abl e material for purposes other that

processing for recycling, CERCLA 8 127(f)(1)(B);

(4) the recycling defendant failed to exercise

reasonabl e care with respect to the managenent and
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handl i ng of the recyclable material, CERCLA 8

127(f) (1) (O ; and

(5) the recycling defendant had an objectively

reasonabl e basis to believe at the tinme of the

recycling transaction that the consumng facility

[ here, Marjol/ Gould] was not in conpliance with

substantive (not procedural or adm nistrative)

provi sions of the environnental |aws, CERCLA §

127(F) (1) (A (iii).

In this notion for summary judgnent, as we have pointed out, we

focus on exclusions four and five above, as the Plaintiff has
stipulated that it has no evidence on the first three exclusions.

(Doc. 2081).

DEFENDANTS' ARGUMENT

The Defendants argue that the stipulations entered into by the
parties show that they are proper parties exenpted under the SREA and
that the burden of proving that they knew or reasonably should have
known that the battery crushing facility was not being properly
operated, falls on Gould and that Gould can produce no proof to show
otherwi se. Therefore, they argue Gould is unable to show that the
Def endants do not neet the exenpt status. The Defendants note in
their trial brief (Doc. 2081) that the “SREA places the burden of
coming forward with proof on these exclusions with Gould. SREA

Legi sl ative History, 145 Cong. Rec. S15048, S15050 (daily ed. Nov.

15




19, 1999)(‘'[T] he burden is on the governnent or other conplaining
party to denonstrate the criteria specified in section 127(f).")."8
They further claimthat Gould cannot show that the Defendants knew or
reasonably shoul d have known about the procedures at the battery
crushing operation during the 1970s when batteries were shipped to
that site. (Doc. 2066).

The Defendants presented testinony from Stanl ey Asrael, Howard
Gol dman, and Richard Redi no at the Novenber 15, 2001 hearing in
addition to reading deposition testinony into the record. The

Plaintiff presented testinony from Ant hony Bonadi o.

PLAI NTI FF* S ARGUMENT

In their effort to show Defendants “knew or shoul d have known”
the Plaintiff points to the SREA requirenents that this Court
consider (1) the sophistication and size of the Defendants
busi nesses; (2) customary industry practice; (3) whether Marjol paid
above market price for the batteries; and (4) how nuch effort would
it have taken for the Defendants to di scover Marjol’s violations.

The Plaintiff asserts that “[a]pplying this four part test to the

'We find that this point is consistent with established | aw on
the burden of proof with respect to statutory exceptions. See
O Shea v. Anpbco G| Co., 886 F.2d 584, 593, 597 (3d G r. 1989) (once
the party asserting that a statutory provision applies has
satisfied its burden, the burden shifts to the party opposing
application of the statute to show that an exception preventing
application of the statute should apply).
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record in this case shows that the defendants clearly had an
obj ectively reasonable basis to believe Marjol was not in conpliance
with environmental laws.” (Doc. 2071, p. 2).

The Plaintiff further argues that the evidence of record clearly
suggests that the |last two exclusions in the CERCLA § 127 nay be
i nplicated by the Defendants’ conduct: (1) whether Defendants had an
obj ectively reasonable basis to believe at the tine of the
transaction(s) that Marjol was “not in conpliance with a substantive
(not procedural or admnistrative) provision of and Federal, State or
| ocal environnmental |aw or regul ation, or conpliance order or decree
I ssued pursuant thereto, applicable to the handling, processing,
recl amati on, or other nmanagenent activities associated with
recyclable material”;° and (2) whether Defendants “failed to exercise
reasonabl e care with respect to the managenent and handling of the
recycl able material (including adhering to customary industry
practices current at the tinme of the recycling transaction designed
to mnimze, through source control, contam nation of the recycl able
mat eri al by hazardous substances).”?'®

The Plaintiff’s position regardi ng nunber 2, above is that the
excl usion creates a general “reasonable care” standard to apply to
every part of the recycling transaction. On the other hand, the

Def endants posit that the Plaintiff’s interpretation is incorrect

SCERCLA § 127(f)(1)(A)(iii), 42 U.S.C. § 9627(f)(1)(A) (iii).
OCERCLA § 127(f)(1)(C), 42 U.S.C. § 9627(f)(1)(C).
17




because to interpret it |like that woul d subsunme the “objectively
reasonabl e basis to believe” exclusion and render it superfluous.
The Defendants argue that the | egislative history nakes clear that
the “‘objectively reasonable basis for belief’ standard ‘is not

equi val ent to the reasonable care standard.’ Legislative H story of
SREA, 145 Cong. Rec. S15049, S15050.” (Doc. 2081, p. 7). According
to the Defendants, “the standard ‘is nmeant to be a nore rigorous
standard’ than the sinple negligence standard.” (ld.). Based on the
| anguage of the statute and the record, we agree with the Defendants
on this matter and therefore reject the notion that a ordinary
reasonabl e negligence care standard be applied to all aspects of the
recycling transaction.

Regar di ng nunber 1, above, the Plaintiff clains that Marjol paid
above market price, and “[t]hat [f]act [s]hould [h]ave [r]aised a
[r]ed [f]lag for Defendants.” (Doc. 2082, p. 7). Plaintiff clains
that this is an objectively reasonable basis to believe that Marjol
was not in conpliance with environnmental |aws.

Furthernore, the Plaintiff argued that the “Defendants were
sophi sticated nmajor players in the scrap battery supplyi ng business
who, unlike snmaller players, knew in the 1970s that | ead was toxic.”
(Doc. 2071, p. 2). The Plaintiff clainmed that the SREA does not
allow a “sophisticated participant in the scrap battery industry to
sinply bury its head in the sand and play dunb in order to avoid
liability.” (ld.). Plaintiff clains that because the Defendants

wer e sophisticated conpetitors in their business it is nore likely
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that they had an objectively reasonable basis to believe Mrjol was
not in conpliance. (ld. at 10).

Further, Plaintiff argues generally that there is evidence that
suppliers nmade inquiries to Marjol. (Doc. 2082). Prior trial
testinony bears this out. (See Bonadio Testinony, pp. 38-39,

4/ 29/ 97). However, the record does not support that any of the
remai ni ng Def endants nade inquiries to Marjol about their conpliance
wi th environnental regulations. In addition, Plaintiff clains that
t he Def endant were al so aware that Marjol was “payi ng above market
prices, even though Marjol had significant transportation costs.”
Id., and that this was a sign that Marjol nust not be in conpliance

wi th environnmental regul ations.

NOVEMBER 15, 2001 HEARI NG

At the Novenber 15, 2001 hearing before this Court testinony
was presented regardi ng the sophistication and size of the Defendants
busi nesses, customary industry practices, the price Marjol paid for
scrap batteries, and how nuch effort woul d have been needed for the
Def endants to discover Marjol’s environnental violations. W wll
exanm ne the testinony for each in turn.

1. Sophistication and Size of the Defendant Busi nesses.

According to the Plaintiff, the size of Defendants businesses
was enough to allow themto nake an extensive investigation into the
nature of the people with whomthey did business. The |argest of the

Def endant s conpani es had 20-30 enpl oyees, but testinony shows that
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they were not mmjor industrial or business endeavors, but were really
famly operations that had limted extra personnel to do extensive
I nvesti gati ons.
A. Al exandria Scrap Corporation.

According to Stanley Asrael, President and Treasurer of
Al exandria Scrap Corporation, Alexandria Scrap Corporation
(“Al exandria”) was' primarily a ferrous scrap operation that dealt
nostly with iron and steel as opposed to a non-ferrous scrap
operation. (Notes of Testinony from Novenber 19, 2001 hearing cited
as “NT. at 7)), (N.T. at 160). Asrael explained that non-ferrous
scrap included “copper and its alloys, alumnumand their alloys,
| ead and their alloys.” (Id.). In the 1970s, Asrael was the
president, treasurer and sol e stockholder, and his wife was vice-
president and secretary. (N T. at 160-61). Batteries “were a tiny
part” of Alexandria s business. (N T. at 166).

B. Lake Erie Recycling Conpany

According to Howard Gol dman, Ceneral Manager of Lake Erie
Recycling (“Lake Erie”), formerly the president, Lake Erie was a
famly business started by his father. (N T. at 184). Lake Erie
primarily dealt with non-ferrous netals with five percent of their
busi ness involving batteries. (N T. 185-86). Lake Erie was not very

| arge nor sophisticated. Goldman testified they had six or eight

Al exandri a ceased business operations in 1989 and is a “hol ding
conpany...looking forward to dissolving itself.” (N T. 158).
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enpl oyees in the 1970s at their one location in Buffal o, New York.
(N.T. 186).
C. R & R Sal vage Conpany

Ri chard Redi no, vice-president, testified on behalf of R &
R Salvage (“R & R"). According to Redino, R& Rwas primarily a
ferrous operation with some non-ferrous aspects as well. (N T. at
211). In the 1970s R & R had about twenty enpl oyees at one | ocation.
(Id.). R & Rwas run by Redino’s father and uncle fromthe early
1960s to the early 1990s. Their non-ferrous business was between
twenty and thirty percent of gross revenues in the 1970s. O their
gross revenues, batteries nmade up “[l]ess than 1 percent.” (N T. at
212).

We concl ude, based on the testinony, that none of the
Def endants were | arge or sophisticated operations. To the contrary,
they were small famly run operations with [imted resources for
extraneous activities such as researchi ng buyers.

2. Customary Industry Practi ce.

The Plaintiff showed t hrough Ant hony Bonadi o’ s testinony that
many potential and actual battery sellers cane to the Marjol site to
tour the facility and that they nade tel ephone inquiries regarding
Its operations. According to prior testinony read into the record,
Bonadi o recal l ed giving approxinmately fifty suppliers a tour of the
Marjol site. (N T. at 25). Bonadio was a manager at the Marjol site
in the 1970s. (N T. at 22). However, Bonadio also testified that if

peopl e had gone to the site or called that would have resulted in
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them being told that it was a first-class operation and all efforts
were being nmade to conply with the ever-changi ng environnent al

regul ations at the time. Any calls to governnental agencies would
have reveal ed that while some of the agency representatives were not
satisfied with the way Marjol was operating the crushing site, the
site in fact, was never closed down and the operators would argue
that they were continually striving to run a proper facility.
Finally, Bonadio does not renmenber ever giving a tour of the site to
any of the three remaining Defendants. (N T. at 36-37).

The Plaintiff presented argunent claimng because Marjol sent
trucks quite sone distance to pick up batteries fromthe Defendants,
that this sonmehow shows that they were cutting corners el sewhere,
nanely, environnmental controls. The record does not support this
argurent .

Testinony from Asrael, Goldman and Redi no reveal s that the
buyer pick up service furnished by Marjol/Gould was standard in the
I ndustry at that tinme and that that service, when done pronptly, was
consi dered when choosing a buyer for scrap batteries. (N T. at 163-
65, 187-89, 213-14).

3. Price.

Testinmony from Bonadi o and the record does indicate that
Marjol paid slightly higher for scrap batteries, but based on the
Def endant’ s testinony and the record, we find that the difference is
insignificant. (N T. at 164). Defendant Stanley Asrael of

Al exandria testified that Marjol did pay a fraction of a cent higher
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than other recyclers in the area at tines, but that it was not enough
for himto think that sonething was amss. (N T. at 164). The
Plaintiff clainmed that the relative price that Marjol paid for
batteries conpared to the “Average Buyer” were significantly higher
The Court notes that the “Average Buyer” was based on the AWMD
battery price, not necessarily the average price paid in Marjol’s
area or region. Because the national average does not necessarily
reflect the regional average or regional fair market price, the
evidence is not convincing. |In fact, testinony revealed that it was
Marj ol s outstandi ng custonmer service rather than it’s price that
kept the Defendants com ng back to Marjol and convinced them of
Marjol’s proper facility operations. (N T. at 164, 188-89, 214).
The Plaintiff clainms the price paid by Marjol was so high that it
shoul d have “raised a red flag.” |In past determ nations we found
that the price was i ndeed sonewhat hi gher than the market price.
But, it was clear fromtestinony that the Defendants | ooked at the
price paid to themas including nore than just the cost per pound,
and al so i ncluded excellent service. Marjol always paid on tinme and
this was very inportant, especially for the snmaller recyclers.
Utimately, the slight per pound difference in price was a snal
I ssue anong the various battery crushers.

4. Ability to Detect Marjol’s Nonconpliance.

The Plaintiff submtted nunerous articles fromtrade

magazi nes, and newspapers suggesting that based on them anyone in
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the battery recycling industry nust have known that Marjol was not in
conpliance with substantive environnental |aws at that tine.

Testinmony from Asrael, Gol dman and Redino failed to reveal
that any of the Defendants read or was persuaded by any of these
articles. (N T. at 179-80, 192-93, 203-06, 218). Plaintiff clains
t he Def endants shoul d have gone to the site, seen articles in trade
journals and newspapers, and checked with agencies regarding Marjol’s
status, however they failed to show any obligation on the Defendants
to do any of these things, or that such conduct woul d have been
reasonable at the tine. 1In fact, Plaintiff’'s testinony shows that a
call or visit to Marjol would have reveal ed that they are doing their
best to stay in conpliance and that they are running a first-class
operation. (N T. at 40-41). Any other investigation at that tine in
the 1970s was limted because there was little concern anywhere about
environmental contam nation especially by batteries and lead. (N T.
192-93, 216).

CONCLUSI ON

W nust bal ance the reality of the testinony in the |ight
nost favorable to the Plaintiff with the fact that the Legislation
was passed to inspire nore recycling not to curb it, and to protect
t hose involved in recycling who had no reason to believe that they
wer e doi ng sonething inproper at the tinme. Doing so, we nust
conclude that not only did the Plaintiff fail to carry its burden of
proof at the hearing on Novenber 15, 2001, but the testinony and

written subm ssions show the Plaintiff cannot neet its |egal burden
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under the SREA to show that the Defendants are not exenpt.
Therefore, we nmust find that the Defendants are entitled to exenption
under the act and entitled to judgnent in their favor. An

appropriate order follows.

Ri chard P. Conaboy
United States District Judge

DATE: Decenber 27, 2001

IN THE UNI TED STATES DI STRI CT COURT
FOR THE M DDLE DI STRI CT OF PENNSYLVANI A

GOULD, | NC.
ClVIL ACTI ON NO 3:91-Cv-1714
Pl ai ntiff,
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VS.

(JUDGE CONABOY)
A&M BATTERY & Tl RE SERVI CE
et al.,

Def endant s.

ORDER

NOW this _27'" Day of Decenber, 2001, it is hereby ORDERED that:

1. Defendant’s notion for Summary Judgment (Doc. 2065) is
GRANTED;

2. The derk of Court is directed to enter judgnent in favor
of the Defendants, Al exandria Scrap Corporation, Lake Erie
Recycling Conpany and R & R Sal vage Conpany and agai nst the
Plaintiff, Gould, Inc.;

3. The Cerk of Court is directed to close this case.

Ri chard P. Conaboy
United States District Judge
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